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GST SPECIAL EDITION
)
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In some situations the GST treatment of a transaction may be found to be incorrect.  The consequences of the incorrect GST treatment are as follows:
 

 
Correction of GST before settlement where incorrectly zero-rated – a debit note is to be issued by the supplier and the supplier will be required to account for the GST.
 

 
Correction of GST before settlement where incorrectly standard-rated – a credit note is to be issued by the supplier, the supplier claims a deduction for the GST already paid to the IRD and the recipient is required to account for the GST incorrectly claimed as a deduction.
 

 
Correction of GST after settlement where incorrectly standard-rated -  credit note is to be issued by the supplier, the supplier claims a deduction for the GST already paid to the IRD and the recipient is required to account for the GST incorrectly claimed as a deduction.
 

 
Correction of GST after settlement where incorrectly zero-rated – the purchaser is deemed to make the supply and becomes liable for the GST.  The purchaser may also be subject to interest and penalties.
 
It is imperative that the purchaser ensures that their circumstances at settlement are the same as what was represented to the vendor in order to avoid any interest or penalties being charged.
 
New Apportionment Rules
 
Currently a GST registered person can claim an input tax deduction for all the GST charged on the supply of goods and services if they are acquired for the principal purpose of making taxable supplies.  If these goods or services are also acquired for the making of supplies other than taxable supplies a GST output tax adjustment is required to be made.  On the other hand if goods or services are acquired for the principal purpose of making supplies other than taxable supplies then no GST input tax deduction can be made.  However, if the goods or services are also acquired for making taxable supplies then a GST input tax adjustment can be made. From 1 April 2011 the principal purpose test is replaced by the use test whereby GST registered persons can claim an input tax deduction in proportion to the extent the goods or services are used for, or are available for use in, making taxable supplies. 
 
) (
The Taxation (GST and Remedial Matters) Act 2010 was enacted by Parliament on 20 December 2010. This legislation introduces changes to the GST treatment of certain transactions. These changes include the zero-rating of land transactions, changes to the apportionment rules, clarifying transactions involving nominations, and clarifying the definitions of dwellings and commercial dwellings.
 
Zero-Rating of Land Transactions
 
From 1 April 2011 GST registered persons must zero-rate an entire supply of goods or services if the supply wholly or partly consists of land, and:
 

 
is made to another GST registered person; and
 

 
the recipient acquires the goods with the intention of making taxable supplies, either wholly or partly; and
 

 
the supply is not a supply of land intended to be used as a principal place of residence of the recipient of the supply, or a person associated with them.
 
For the transaction to be zero-rated the above conditions must be satisfied at the time of settlement. If any of these conditions are not satisfied at the time of settlement, GST will be charged on the supply at the rate of 15%.
 
A supply can only be zero-rated under these provisions if it involves a supply of land. A new definition of land in the GST Act ensures that the new zero-rating provision captures a wider scope of transactions. The definition of land includes an estate or interest in land, a right that gives rise to an interest in land, and an option to acquire land or an estate or interest in land. 
 
The purchaser is required to provide a statement in writing to the vendor, at or before settlement, confirming whether at the time of settlement they will be registered for GST, whether they are acquiring the goods with the intention of making taxable supplies and that they do not intend to use the land as a principal place of residence. It is expected that these requirements will be incorporated into standard sale and purchase agreements.
 
Since the above requirements must be satisfied on settlement the purchaser can provide this information on a prospective basis based on their best prediction of their circumstances at the time of settlement. 
) (
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Example
:
 
Brad acquires a car for $23,000 (including GST of $3,000) to replace his existing car. The car will be used both in Brad’s business as a sole trader and for private purposes.
 
The logbook kept by Brad for his old car shows in the previous year he used the car for 70% of the time for business purposes. Since Brad does not expect this ratio to substantially change in the future he estimates that he will use the new car 70% for taxable purposes.
 
Principal purpose test (old rules)
 
Brad’s principal purpose in acquiring the car was to make taxable supplies.  Therefore, he could claim a full GST input tax deduction of $3,000. He would however have to make GST output tax adjustments in relation to the private use until he disposed of the vehicle.
 
Use test (new rules)
 
Brad can claim a GST input tax deduction equal to 70% of the GST charged on the supply, being $2,100. No output tax adjustments are required to be made.
 
GST registered persons who acquire goods or services that have been zero-rated, and that are partially used for non-taxable purposes, are required to account for GST output tax on the non-taxable portion.
 
GST registered persons who are currently making GST adjustments under the old rules will continue to make those adjustments. However, no further adjustments will be required to be made after a certain date which is determined by the assets market value or book value as at 1 April 2011. These rules do not apply to adjustments being made in relation to land.
 
Market value or book value
No adjustments after …
$5,000 or less
1 April 2011
$5,001 - $10,000
1 April 2013
$10,000 +
1 April 2016
 
GST registered persons are required to review the actual business use of these assets on an annual basis at balance date. This is known as an “adjustment period”. This may require further GST adjustments to be made. The number of “adjustment periods” (i.e. annual reviews of the use of the asset) generally depends on the GST exclusive cost of the asset.
 
GST exclusive cost
Maximum number of adjustment periods
$5,000 or less
0
$5,001 – $10,000
2
$10,001 - $500,000
5
$500,001 +
10
 
There is no limit to adjustment periods in relation to land.
 
GST registered persons are only required to make an adjustment at  the end of an adjustment period if actual use differs from expected use by more than 10%, or the value of the adjustment is greater than $1,000.
 
When a GST registered person disposes of an asset for which a full input tax deduction has not been claimed, GST output tax has to be accounted for on the total sale value of the asset, however, a final adjustment is required to be made on disposal. The final adjustment allows a further GST input tax deduction to be made so that the GST paid on sale is in effect equivalent to the percentage of input tax claimed on the asset. 
 
Example
:
 
Brad acquired a car for $23,000 (including GST of $3,000) and claimed 70% of the input tax ($2,100). He subsequently sold the car for $11,500 inclusive of GST.
 
Since Brad has not claimed a full input tax deduction in respect of the car and the car was sold in the course of a taxable activity, he is required to make a final adjustment of input tax:
 
3/23 x $11,500 x (1 - $2,100 / $3,000) = $450
 
The amount of the adjustment to be claimed in respect of the taxable disposal of the vehicle is $450.
 
Looking at the above example Brad acquired the car for a GST exclusive amount of $20,000 and sold it for a GST exclusive amount of $10,000. He claimed GST of $2,100 (70% of $3000) on purchase, and paid GST of $1500 (10,000 x 15%) on sale. He then claimed an extra $450 through his final GST adjustment as calculated above. This means he had claimed a net amount of GST of $1050 on this vehicle.  This is in effect 70% of the GST on the net 
cost of the car to him, i.e. $20,000- $10,000 = $10,000 x 15% = $1500 x 70% = $1050. This is reflected in the GST returns through Brad claiming input tax on purchase of $2,100, paying output tax on sale of $1500 and making a further claim of $450 through the GST adjustment. This gives a net GST position of $1,050.
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Overall, the new rules are intended to reduce compliance costs for businesses by being simpler and requiring fewer adjustments
. 
Whether this works out to be the case remains to be seen!
 
Transactions involving nominees
 
From 1 April 2011 the new legislation clarifies the GST treatment of transactions involving nominations.  A nomination occurs where a contractual purchaser nominates another person (a nominee) to receive the goods and services from the vendor.
 
The GST treatment depends on which party provides the consideration for the supply of the goods or services. However, when the supply consists wholly or partly of land, the supply is always treated as being made from the supplier to the nominee.
 
The following table outlines how supplies will be treated in different circumstances:
 
Payer of the supply
Contractual purchaser and nominee have same GST registration status
Contractual purchaser and nominee have different GST registration status
Contractual purchaser makes full payment
Supply from supplier to contractual purchaser and nominee ignored
Supply from supplier to nominee and contractual purchaser ignored
Nominee makes full payment
Supply from supplier to nominee and contractual purchaser ignored
Supply from supplier to nominee and contractual purchaser ignored
Contractual purchaser and nominee both make part payment
Supply from supplier to contractual purchaser, but purchaser and nominee can agree in writing to treat the supply to the nominee unless the purchaser has made an input tax deduction for the same supply.
Supply from supplier to nominee and contractual purchaser ignored
 
Supplies of Accommodation
 
Accommodation supplied by GST registered persons is generally a taxable supply unless it is expressly treated as an exempt supply. The GST Act exempts the supply of accommodation in a “dwelling”, but not accommodation that is a “commercial dwelling”.
 
The new legislation, applicable to supplies made on or after 1 April 2011, narrows the definition of “dwelling” and widens the definition of commercial dwelling.
 
The definition of dwelling has been amended to:
 
(
a)
A premises, as defined in section 2 of the Residential Tenancies Act 1986,—
 
(i)
that
 the person occupies, or that it can reasonably be foreseen that the person will occupy, as their principal place of residence; and
(ii)
in
 relation to which the person has quiet enjoyment, as that term is used in section 38 of the Residential Tenancies Act 1986; and
 
(b)
includes
 – 
 
(
i
)
accommodation
 provided to a person who is occupying the same premises, or part of the same premises, as the supplier of the accommodation and who meets the requirements of paragraph (a)(
i
):
(ii)
any
 appurtenances belonging to or used with the premises; and
 
(c)
excludes
 a commercial dwelling
.
 
The definition of commercial dwelling has been widened to include:

 
Homestays
;

 
Farmstays
;

 
Bed and breakfast establishments; and

 
A serviced apartment managed or operated by a third party for which services, in addition to the supply of accommodation, are provided and in relation to which a resident does not have quiet enjoyment.
 
From 1 April 2011 if you have a commercial dwelling, as defined above, and receive, or expect to receive, taxable supplies of over $60,000 in a 12-month period, you will be required to pay GST output tax on any amounts you receive in relation to the commercial dwelling.  Therefore, it is important if you have a dwelling that now meets the definition of commercial dwelling that you ensure you understand your GST obligations.  
 
If you have any concerns regarding this or wish to discuss any of these changes please contact our tax team.
)
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Topical Taxes is intended as comment only and should not be relied upon or used as a substitute for professional advice.
No liability is accepted for loss or damage incurred by persons who rely on this commentary.
Professional advice should be sought in relation to any particular situation or circumstance
.
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